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MEMORANDUM: FOR THE FILES

SUBJKCT ¢ Subpoena of CIA Records by Subversive Activities
Control Board

l. Section 13 of tie Internal Security Act of 1950 gives to, the
Subversive Activities Control Board, created by the Act, the power to:
"ess require by subpoena the .zttendance and testimony of witnesses,
and the production of books, rapers, correspondence, memoranda, andt other
records deemed relevant o the’matter uncer inquiry... Any of the dis-
trict courts of tue United Stetes within the jurisdicticn of which such
inquiry is carried on may, in case of contumacy or refusal to obey a
subpoena issuved to #ny pereon, lssue an order requiring such person to
appear (and to prodice aecumendary - vidence if so ordered) anc givc
evidence relating to the va ter 'n yuestion; and any failure to oBey
such order oi the court ray be pumiched by such court as a contemﬁ%
thereof,.”

2. OCases vwlere the Sorrd itself or the Attorney General desires
the production of ClA recorce vresert no difficulty, as the question

of the advisability of prodvction would be handled by consultation with—
. 5 . - . n . .

in the executive hranch. Hewever, a »nroblem arises whereforganlzatlon
or individual in a rroceedirg heiorc the Board requests that CIA records

be produced,

3« As a practical motter, the Director may safely refuse to éhey
& court order requiriae him to Promce CIA records before the Boar@, on
tie ground that their disclesme would be prejudicial to the publie
interest. So Car as can e 1scertained, no attempt has ever been pade
©o cite the head of +n «xcutive devartment for contemp@,for failufc
o obey a court ovder to reiice adocuments. This stens from tne dgc-
trine of senmaration oi povers between the cxecutive, judicial and
legislative branches of sovernment, ’

L. There have been casos where an oificial or employee of an;cxecutive
department has boen oidered by a federal court to produce recordéjhas even
been adjudged in contempt for failure to do so. However, no insta@ces have
been iound where compuleic tms breu:ht to bear to force corpliance.
Yo Tt ie truey, of cource, toat CTA's refusal to supply the r@pords
gobpoenaed nay cause the Covermient to lose 1ts case, due to prejudice
vo the other party apountiig to denisl of a fair trial, Thus, in several
cases in the Seccrd Cireuit, comwictions were reversed on appeal on the
ground thet the defencant-vas entitled to the production of govermagnt
reeords since it vas apparcnt biad trese records related directly te the
cnarges against hime United States v. Andolschek, 1,2 F, 2d. 503 (ﬁ?hh),
United States v. Leskman, 1566 F. 2d. 560 (I9L6), United States v. Cre ;son,
106 T, 2d. 663 (19.87, i
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6e As will be shovm below, it is not likely that a District
Court would issue an order requirins CTA to produce records wiiere the
agency nas retused, in the public irterest, to obey a subpoena duces
tecum issued by the Board. i

7+ The general rule thet executive agencies may refuse, in the pub-
lic interest, to produce records is stated as follows in LO Op. Atty.
Gen. 8, 49 (1941):

"This discretion in tae cxecutive branch has been upheld and
respected by the judiciary. The courts have repeatedly held tnat
they will not and can not require the executive to produce such pa-
Pers vihen in the opinion of the executive their production is cone
trary to the public interests. The courts have also held that the
question whether the production of the papers would be against the’
public interest is one for the executive and not for the courts to
determine.” (citing cases) ‘

0, An employee of an executive department may base his refusal to
produce records on a Jepartmental rcgulation. In United States v. ilagen,
180 F. 2d. 321 (petition ror cert. filed May 22, 1950), and ixparte
Sackett, 7L F. 2d. 922 (9th Cir., 1935), agents of the F.B.I, were
upheld in their refusal to produce investigative records, The agentls
relied on Department of Justice repulations prohibiting the disclosure
of records except n the discretion of the Attorney General. The same
holding was made in Joske v. Comingore, 177 U,S, 459, which involved
a Treasury Department rcgulatiod. 1t was stated by the courts in tiiese
cases that the departwental r:gulations had the force of law since they
were issued pursuant to R.S. 161 (5 U,8.C. B 22). which provides:

"The head of each department is authorized to prescribe regu-

- lations, not inconsistent with law, for the government of his de~
partment, the conduct of its officers and clerks, the distrubution
and performance of its buginess, and the custody, use, and preserva-
tion of the records, papers, and property appertaining to it."

Similarly, the CIA Regulations provide for the custody and use of in-
telligence iniomration, and CIA personnel may not make di:closures ex—
cept as there provided. (See CIA Regulations 50-VIII and 50-V,)
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10, Also, in c:ises vhere state secrets are involved, CIA
may apparentiy wecline to produce recorus, relying on the cons
stitutional prerogative or tne President to cornwuct the foreign
relations of the nation, “m thie course of which he must necesw
sarily have in g possescicn coniicential information which he
is not obliiguted to divalge. In the case of Chicago Air Llnes
v. Waterman, 333 L.8. 133, tie court saids

Wihe sresident, both as Cemmander-in-~Chief and as the

Hation's organ .or ivrelgn aifairs, has available intellience
services wiose reports neitosr are nor ought to be publisied
Lo e wordd.  1h world be intelerable tlint courts, witheut
thie relevant in ornution, dhiould roview and pernaps nulliily ac~
tions of tie umxecutive taxen on iniormation properly held secret.
hor can couris ool Li camera im order to be taken into exe-—
cutive conlacnces. bpub even if courts could reguire full

ulzclosure, the very nature of executive dcecclslons as to for-
eisn policy is poldlivieal, :ct judicial. Such decisions are
vihiolly conJiced by ouvr Constitution on the poli.dcal depairt-
nents of thie zovsrmient, mxecutive and Legislative, T

l[ye &

cre delicate, coaplexy and irvolve large elements of prophecy.
they are and shoeald Le undertaken only by those directly re-
sponsible to thiv people wiose welfare they advance or imperil.
They are docisicas odi-a kind fer which the Judiciary has neither
siptitude, facilities nor vesponsibility and have lons beea held
to belong in tnc domain oi political power not subject to ju-
dicial intrusion or ieguiry."

11, As alluded to altove, there have been cases where thé courts
adopted the position that an executive department employee shéuld be
required to prouuce ofilciel records. These cases have invol¥ed
criminal prosecutions brought by the Inited States in winich it appeared
that the suppressed rceords related directly to the charpes against
the defendent. In most oi them the holding is limited to reveéirsal
of a conviction, aue wo suppression of important evidence, and tihe
rest is dictay c.g., the Amdolschel, Beckman, and Grayson gascs,
suUpra. In other cases, & goverrment arployce was convicted of contempt
for reiusal to roduce receords, but the conviction was reversed on ap-
?Fglg €sley oie 1§~eL and Seckett cases, supra. The various énses on
this subjcet arc d.scusscd in Parsons v. State, 36 So. 2d. 209 (1948),
and thcee which adopted =he position that government reccrds siould
be proauced are aistinguailsned. The same has been done in the -llagen case,
supra, where tie Andolscihek and other similar cases are distinguished
on the theory tiat the govermment decartment involved had waivced its
privilege of nondlsclosire ol rccords under the facts of each case.
Those cases are further distinguished in the situation of CIA since
they cid not involve any statutory provision for the protection of
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intelligence sources, nor were the functions of the executive as
the organ of foreign affairs or the Commander-in-Chief of the
Armcd Forces involved.

12. There the lepartment of Justice or same other govermment
agency is ordered to produce information in its files which came
to it from CIA, the departmeal in question can refuse to do so in
the public interest, and pursuent to its own security regulations,
in accordance with the rulings in the Ragen and Sackett cases above.
In any event, no employee of the cepartment would be compelled to pro-
duce the rccords, as pointed out above. CIA could also interpose an
objection on the basis of the Lircctor's resgponsibility to protwct
intelligence sources and nethods. CIA could probably not rely, in
such a case, on its own internal regulations, because of the doctrine
of the case of Zimmerman v. Poindexter, T4 F. Supp. 933 (D. Haw. 1947),
where Department of Justice investigative records in War Departiment
files were ordered to be produced despite objection by Justice on
the ground of its own security order No. 3229.

13. In summary, no CIA official or employee w uld likely be
ordered by a District Court to produce records before the Subversiwe
Activities Control Board, where refusal to comply with a subpoena
duces tecum issued by the Board was based on reasons of public in-
Tercst. 1t an order for production of records should be issued by
a District Court, the Director or any employee of CIA would not be
forced to obey the orders

25X1

Approved For Release 2003/11/19 : CIA-RDP58-00597A000100030009-1



